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" The MAILING DATE of this communication appears on the cover sheet with the correspondence address -- 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under tine provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply Is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I )□ Responsive to comnnunication(s) filed on 3/15/04 . 

2a)IEl This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for formal nnatters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) K Claim(s) 1-9 and 32-47 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 1EI Claim(s) 1-9 and 32-47 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)0 The drawing{s) filed on is/are: a)^ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 

I I )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U-S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17,2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 
Status of Claims 

Claims 1-9 and 32-47 are pending. 
Claims 10-31 have been cancelled. 
Claims 1-9 and 32-47 are under examination. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

Claims 1-9 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Massey (WO 99/51780) for reasons advanced in 
the last office action. 

Response to Arguments 

It is argued that Massey et al discloses that a target cell 
is a tumor cell or a pathogen or protozoan- infected cell. It is 
further argued that the peptides identified by the method of 
claim 1 are encoded by random oligonucleotides expressed by a 
vector, which is capable of expressing said peptides on its 
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surface and transfecting a host cell. In contrast, Massey et al 
require that the peptide expression library be expressed on an 
immunogenic carrier in order to be able to generate an 
immunological response against the target cell. It is 
additionally argued that the anti- fungal peptides identified by 
the method of claim 1 inhibits fungal growth/proliferation by a 
direct interaction. In Massey et al the inhibition or removal of 
the target cell occurs through an immunological response. Thus, 
Massey, is argued, to teach away from the claimed invention. 

In response, applicants' argument that the method of claim 
1 inhibits fungal growth/proliferation by a direct interaction 
is not commensurate in scope with said claim. Claim 1 does not 
recite for the argued limitation of inhibition. Thus, whether 
the mechanism of growth inhibition of fungus is by direct or 
indirect method as taught by Massey is immaterial. Furthermore, 
claim 4 of the Massey reference specifically recites a fungus. 
The carrier described by Massey is but the vector as claimed, 
e.g., phage except termed as a carrier. It is well known in the 
art that phage functions similarly as a carrier for the peptide. 

The rejection with respect to Gyuris and Gough references 
has been obviated with applicants' arguments. 
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Newly submitted claims 32-34, 37-41, 43, 45-47 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Massey in view 
of Go ugh. 

Massey is discussed above. Massey does not disclose the 
fungus as the Phytophthora genus or the species as recited in 
claim 34. Gough discloses said Phytophthora against a library to 
select antibodies specific for native external isotopes. Gough 
discloses as page 104, the different species of phytophthora 
inter alia, P. cactorum. Gough discloses at page 107 that the 
method of isolating members from a library containing phage is 
specifically directed against the native conformation of 
surface-accessible antigens that may provide new tools to probe 
and manipulate pathogens. It would have been obvious to one 
having ordinary skill in the art at the time the invention was 
made to employ as fungus, Phytophthora in the method of Massey 
for the advantages taught by Gough. Furthermore, as disclosed by 
Gough the interest in this plant pathogen Phytophthora has 
intensified in recent years due to dramatically increasing 
losses due to late blight in many parts of the world. Thus, the 
elimination of the losses in plant caused by this pathogen would 
motivate one having skilled in the art to eradicate fungus, 
specifically the phytophthora causing plant disease. 
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Allowable Subject Matter 

Claims 35, 36, 42 and 44 are objected to as being dependent 
upon a rejected base claim, but would be allowable if rewritten 
in independent form including all of the limitations of the base 
claim and any intervening claims. 

Conclusion 

THIS ACTION IS MADE FINAL, Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the end of the THREE-MONTH shortened 
statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to T. D. 
Wessendorf whose telephone number is (703) 308-3967. The 
examiner can normally be reached on Flexitime. 
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If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Andrew Wang can be 
reached on (703) 306-3217. The fax phone number for the 
organization where this application or proceeding is assigned is 
703-872-9306. 

Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EEC) at 866-217-9197 (toll-free) . 
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Primary Examiner 
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